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Digests Of | 
Recent Opinions 


PLEADING & PRACTICE—Mo- 
tion to Strike out Answer— 
Sham And | or Frivolous— 

United States District Court, Dis- | 
trict of New Jersey 

Chase National Bank v. South Jer- 

»y Port District. 
tion at law. On motion to strike 


Current Decisions 


LANDLORD AND TENANT—Lia- 
bility of—Injuries Caused by 
Opening Cellar Door—Structural 
Defect. 


Passaic District Court 

Joseph Wasilewski, vs. 

McGuire Art Shop and F. & F 
Realty Company. 

Perretti, J. 

a 





parts of answer. Granted in part. 


Starr, Summerill & Lloyd, for 
plaintiff. | 
Daviq T. Wilentz, Attorney Gen- | 
eral (J. Raymond Tiffany), for 
efendant. 
avis, D. J. | 
Suit was instituted and answer | 
fled. Plaintiff moves to strike 
parts of the answer, on the ground 
they are untrue in law and fact, 
frivolous and! or sham.” Defend- 


nt objects to the consideration of 
he motion on the ground the no- 
» is improper 
Held: First Nat. Bank v. Tu: 
9 M. R. 318, 154 A. 318, 
ipon by defendant, is not dis 


re 


sitive lang 


It appears that the 


re:‘in that case criticizing a no- 





of motion alleging the com 
int was sham anq frivolous 
is intended as a notice to the 
rney evidencing only the dis- 
xsure of the court because of 


ule that a plead- 
frivolous and 


well-known r 


cannot be both 


Joseph Wasilewski instituted 


|suit against McGuire Art Shop, as| 
tenant, and F. & F. Realty Com-} 


pany, as owner, for injuries he al- 


leges he sustained as a result of 


|tripping over a cellar door leading 


t 


to the cellar of the premises occu- | 


pied and used by the tenant exclu- 
sively, on Lexington Avenue, in 
the City of Passaic. The accident 
happened on November 26th, 1935, 
while the plaintif was walking and 
when the cellar door was pushed 
up from underneath by the agent 
of the tenant, thereby throwing the 
plaintiff to the ground causing him 
to sustain the following injuries: 
lacerations on bridge of nose, frac- 
contusions of 


bone, 


ture of nasal 


lips, one tooth fractured and two 
loosened, and bruises about the 
limbs. His injuries necessitated 


the services of Drs. Bromberg, Sid- 
lovsky ang Schwartz. 
The 


vincing that the employee of Mc 


evidence is clear and con- 


Guire Ar 


opening the cellar door, which 


|negligence caused the injuries, and 


Co. v. Mulligan, | 


an order striking | 


In Natl. 
5N. J. L 
plea as sham and frivolous was 
for reversal 

question whether 
tion should be 
rgely one for the 


Surety 
336 


lq not ground 


The such a 
entertained is 
“€ 


court’s discr 


Pleadings examined, and one de 


ise stricken. 
See Recent Case Comment, Oc- | 
er 3, 1935, 57 N. J. L. J. 321) | 


CONSTITUTIONAL LAW—Gamb- | 
ling—Possession of Lottery Tick- 

Ae Misdemé®anor. 

CRIMES AND CRIMINAL PRO- 
CEDURE—Possession of Lot- 
tery Tickets As Misdemeanor. 





ets 








of Errors and 


w Jersey Court 
Appeals 
State v. Murzda 
January 31, 1936 | 
On Appeal from Supreme Court, 
reported 13 N. J. M. R. 429. Re- | 
versed. 
Sidney 
O’Mara and Charles 
stein), for appellant. 
leher, J. 
ontinued on page 





| 
Goldman (Edwarq J 
Hershen- 
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tin v. Central R. R.)........ 5] 
iia a ech an wpanminenaaee ape 4} 
Index to Law Review Articles...... 7) 
SRamee TeGew .......ccccce 7) 
Proposed Legislation ............--. 1 
EI TRE casccccccccccccccss | 
United States Supreme Court....... 1 


tif 
from the lips of both the officer 


| Company, to wit, Arnold v. Dlugo, 
1110 N. J. L. 89, 164 Atl. 320, and 
| Muller v. Baskowitz, 157 Atl. 3839, | 
1/10 N. J. Misc. 4, in my judgment | with reference to the taxability of 


I therefore find as a fact that the 
McGuire Shop, by reason of this 
negligence, is liable to the plain- 
There was convincing proof 
F 


of the defendant landlord & F 


- |Realty Company, and the agent of 
| McGuire Art Shop 


|a structural defect with respect to 


that there 


"VAS 


;the cellar door in that they would 


not stay up when open. It was not 
disputed that there was only one 


jmeans of entrance and exit to and 


the cellar, and that was by 
way of the cellar doors upon the 
public highway: that the 
when opened would not 
opened unless by support of a bar 


from 


doors 


stav 


of the absence 
of such .protective brace, it 
necessary to close the doors after 


and that because 


was 


entering into the cellar, ang then 
to open them from the bottom 
when wishing to get out. There 
was no dispute that the cellar door 
in question is not one which is 
equipped with an electric hoist and 
which automatically presents 
guard to pedestrians. 


a 


It seems to me that the law as 
laid down in the case of Dashine 
v. Peres 163 Atl. 231, 10 MR, 1264, 
is applicable to the case at bar, 
and accordingly I find the landlord | 


defendant in this case, liable. The | 98 


cases relied upon by the attorney | 
for the defendant F. & F. Realty| 


are not applicable. The present 
suit is predicated upon the engi, 
that the landlord permitted a de- 
fective condition to exist in ac-} 
cordance with the theory as out- 
lined in the Dashine case (Supra) 


which is entirely different than the | 
6| theory urgeq in the cases cited|shares were exempt from double 


by the attorney for the defendant, | liability. 


F. & F. Realty Company. 


dered in favor of the plaintif? | 
against both defendants in _ 


' sum of five hundreq dollars. 


= ah Sees © 


rt Shop was negligent in | 


| Ct. 





A monthly index to Articles, 
|| Legislation, Decisions, and Sub- 
‘| ject Matter will be found on 


Page 7 of this issue. 











Proposed Legislation 
| Of Interest To 
| Lawyers 


SENATE 130. Prohibits Trust 
Companies to make loans to di- 
rectors, officers, or employees dur- 
ing term of office and employment 
land for six months thereafter, or 
{to corporation or partnership in 
lwhich such persons have control- 
lling interest unless approved, and 
llimits amounts of loan. 
| SENATE 131. Similar to 130, re- 
fers to State Banks. 

SENATE 135. Permits building 
associations to issue 
to Federal Corporations, 
i permits the corporation to 
to postponement of with- 


and loan 
shares 
an¢ 
agree 
drawal 

SENATE 136. Amends Section 
18 of Building and Loan Act to 
provide for dividends to be appor- 
ltioned to shares, and unpaid ma- 


ltured and retired shares, and also 
] 





may provide for a lesser dividend 
withdrawn shares not paid. 
| Amends Section 26 of Act to invest 
in stock or bonds of Federal Home 
Loan Bank of New York. Amends 
Section 52 of Act to provide for 
of withdrawal to each 
rember. Amends Section 55 of 
Act to for lapsing of 
(Continued on Page 8, Col. 5) 


| 
ito 


avments 


provide 


United States 
Supreme Court 


ABSTRACT OF DECISIONS 





STATES—Right to Tax Stock of 
RFC 
| The R. F. C. subscribed to the 
lentire preferred stock issue of a 
|national bank. This case presents 
the single question whether such 
shares, owned by the R. F.. C. may 
be taxed by a state. 

Held: Assuming without decid- 
ing that the R. F. C. is an instru- 
mentality of government, even so, 
it may be taxed by a state if the 
consent of the government has been 
given. 

Such consent has been given. By 
12 U.S.C. A. Sec. 458, all the shares 
of a national banking association 
taxable by the state n which 
tis principal place of business is 
located. National Bank v. Boston, 
U. S. 70, 31 L. ed. 694. 8 S. 
772. 

While it is true that the R. F. C. 
is a governmental agency, so also 
is a national bank. The word “all” 


are 


«J 


shares will not be limited unless 
an intent to limit it clearly ap- 
pears. In 1935, statutes were en- 
acted authorizing national banks 
to issue preferred stock and au- 
thorizing the R. F. C. to subscribe, 
provideq holders of the preferred 


This proviso 


‘A Brief Survey of Federal Jurisdicteall 


Jurisdiction of Proceedings 
Relating to Internal Revenue 
Taxes 


Tax returns are audited either 
in the collector’s office or for- 
warded to the Bureau at Wash- 
ington for audit, depending upon 
the nature ot the tax and the 
amount involved. If an _ audit 
shows a deficiency, notice is for- 
warded to the taxpayer and hs 
is informed that he may file a 
protest with the Internal Revenue 
Agent within a given time, usu- 
ally thirty days. A meeting with 
the agent in charge may be had. 
If the protest is rejected by the 
agent, or if the time expires 
without a protest being filed, the 
case is forwarded to the Com- 
missioner. If he agrees with the 
findings of the agent, the tax- 
payer is notified by another let- 
ter giving him thirty, twenty, or 
ten days in which to request a 
hearing before the Income Tax 
Unit in Washington. Extensions 
|of time are granted in appropriate 
cases. If after a hearing before 
the Bureau, the Commissioner is 
still of the opiriion that the 
| deficiency should be assessed, and 
the taxes involved are income, 
estate, profits or gift taxes, a 
deficiency letter will be mailed 
to the taxpayer advising him that 
within ninety days he may appeal 
to the Board of Tax Appeals 
from the determination of the 
deficiency. 





If the taxpayer does not agree 
with the determination of the 
Commissioner, he may refuse to 
pay the tax and appeal to the 
Board.98 The appeal to the 
Board is perfected by the filing 
of a petition for a redetermination 
of the deficiency. The petition 
must be filed with the Board 
within ninety days after the mail- 
ing of the notice of disallowance 
of the claim. If the decision of 
the Board is against the Com- 
missioner, he cannot make an 
assessment or collect the tax by 
distraint or court proceedinugs 
with or without assessment and 
no deficiency assessment, distraint 
or court proceedings may be made 
until the expiration of the ninety 
day period for appeal to the 





Board, or, if a petition has been 
filed, until the decision of the 
Board has become final. Tf the 
taxpayer elects to appeal to the 
Board, he cannot alter His course 
of procedure, pay the tax and 
sue for its recovery. 

The Board may consider defi- 
ciencies beyond those shown in 
the Commissioner’s notice if the 
Commissioner claims additional 
deficiences at or before the hear- 
ing. ‘The Board may determine 
that the taxpayer does not owe 
the tax or that he overpaid it. 
Tf it determines that there has 
been an overpayment in respect 
to the taxable vear for which the 
Commissioner determined the de- 
ficiency, the Board may determine 
the amount of the overpayment 
which shall be credited or refund- 





ed to the taxpayer when the de- 


indicates | cision of thé Board becomes final. 


that the R. F. C. was otherwise But this applies only to overpay- 
Judgment will be, therefore, ren-| exposed to the same liability a8| ments which the Board deter- 


shareholders in general. The act | 


authorizing the issuance of pre- 
(Continued on Page 4, Col. 5). 


, qe?” 7 feral gndg ne 4A bs a 


mines as a part of its decision 
were made within three years 





And Procedure---Part II] 


By JOHN W. BEVERIDGE 








the filing of the petition, which- 
ever is earlier.99 

The Commissioner or the taz- 
payer may secure a review of the 
Board’s decision in the Cireuit 
Court of Appeals or in the Court 
of Appeals of the District of 
Columbia.100 The Commissioner 
and the taxpayer may by stipula- 
tion in writing agree to a review 
by any circuit court of appeals 
or by the Court of Appeals of 
the District of Columbia; or the 
decision of the Board may be re- 
viewed by the circuit court of ap- 
peals for the circuit in which the 
collector’s office to which the re- 
turn was made is located.101 The 
appellate courts have adopted 
special rules for such proceedings, 
copies of which may be readily 
secured from the court clerks. 


The petition for review must be 
filed within three months after 
the decision of the Board is rend- 
ered.102 If a petition for rehear~ 
ing has been filed before the 
Board, it operates to extend the 
time for filing a petition for re- 
view.103 The review does not 
operate as a stay of assessmont 
or collection ot any portion of 
the deficiency determined by tne 
Board unless a bond approved by 
the Board is filed.104 The bond 
must be filed prior to or at the 
time of the filing of the petition 
for review. If no bond has been 
filed and assessment and collec- 
tion have not been stayed, and 
the decision of the court is in 
favor of the taxpayer, a refund 
is made or credit allowed at 
once,105 


Circuit courts of appeals have 
jurisdiction to review only errors 
of law in decisions of the Board. 
The Board of Tax Appeals {ts 
judicially regarded as an admin- 
istrative body and not a court. 
Its findings of fact are treated 
by the circuit court of appeals as 
final if there is any evidence to 
support them.106 





The judgment of a circuit court 
of appeals or of the Court of 
Appeals of the District of Colum- 
bia is final and they have ex- 
clusive jurisdiction to review the 
decision of the Board, 107 They 
have power to affirm, to modify, 
or to reverse the decision of the 
Board, with or without remand- 
ing the case for a_ rehearing. 
However, the Supreme Court may 
review the decision of a circuit 
court of appeals upon certiorari 
under Section 240 of the Judicial 
Code, and it will answer certified 
questions presented to it in ac- 
cordance with Section 239 of the 
Judicial Code. 

When the taxpayer has e¥- 
hausted all of his remedies for 
a redeterminatfon of a deficiency 
the Commissioner {s authorized 
to assess the tax. Assessment 
of an additional tax is made when 
the Commissioner signs the 
monthly assessment list which is 
(Continued on Page 2, Col. 1) 








98 Revenue act of 1984, section 272, 

99 Revenne act of 1984. section 892. 
190 Revenne act of 1998, section 1001. 
191 Revenne act of 1984. section 519. 
19? Revenne act of 1982, section 1101. 
102 Griffith Comminsioner, 60 F. 
°d 782? Helverine v. Continental Off 
Comnany. 68 FP. 2d 759. 

194 Revenue act of 1928, section 603, 
195 Revenue act of 1928. section 


108 Philllos v. Commissioner, 288 W.. 
Ss. 589; Avery v. Commissioner, 22 F. 
2d 6 





before the filing of the claim or 


197 Revenue agt of 1926, section 100%. 
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to pay any tax within ten days 


after notice and demand, it may 
be collected by distraint and 
sale.109 

The times at which the de- 


cisions of the Board of Tax 
peals become final are set 


Appeals, he may pay the tax and 
bring suit for its recovery. The 
Revenue Act of 1932,110 provides 
that no suit or proceetling shall 
be maintained in any court for 
the recovery of any internal rev- 
enue tax alleged to have been 


until a claim for 
refund or credit has been duly 
filed with the Commissioner of 
Internal Revenue. The suit may 
be maintained whether or not the 
tax was paid under protest 
duress. No suit can be fiied until 
the Commissioner renders a de 


or collected,... 


or 


pired from the date of filing the 
claim. Suit must be instituted 
within two years of the date of 
mailing notice of the disallowance 
of the claim. 

In suits against the United 
States,111 if the amount involved 
is more than $10,000 the Court of 
Claims has jurisdiction; if for less 
than $10,000 the district court has 
jurisdiction. If the collector by 


: Federal Jurisdiction and Procedure | 


taxpayer is then notified of the | Trial is by the court without a 
assessment py the local collector. | 
If any person neglects or refuses | 


Ap-| 


out | 


in detail in Section 1005 of the! 
Revenue Act of 1926. 
Suits by the Taxpayer Against 
the United States 
If the taxpayer does not care 
to appeal to the Board of Tax 


erroneously or illegally assessed | 


cision or until six months have ex- | 


jurisdiction of 














whom the tax was collected is 
dead or out of office when 
suit is commenced, suit may be 
brought in the district court even 
if the claim exceeds $10,000.112 
It is to be noted that it 
mandatory upon a plaintiff suing 
to recover taxes illegally collected 
to bring his suit against the 
United States where the collector 
to whom the taxes were paid is 
dead or no longer in office.113 
And it is improper to join a cause 
of action the United 
States with a of action 
against the collector.114 The two 
causes arise under differen 
the remedies are different, 
the action the collector| 
there is a right to trial by 
i In any suit 


OF ee eg 


is not 


against 


cause 





and in| 


against 





jury. | 
brought against the! 


t United States under 28 USCA 41° 
(20), the plaintiff must file a 


verified petition in the court hav-| 


ing jurisdiction of the case in| 
the district where the plaintiff | 
resides.115 It must contain the| 
full name and residence of the 


plaintiff, the nature of his claim 
a succinct statement of the facts 


claimed. <A copy of the petition 
must be served upon the United 
States Attorney for the district 
where suit is brought, and an- 
other copy sent by registered let- 
ter to the Attorney General of 
the United States. The plaintiff 
must file with the clerk an affi- 
davit showing that all service 
requirements have been fulfilled.| 
The district attorney is allowed| 
sixty days in which to answer. | 
In all such cases it is the duty 











ao Welch Ins. Agency v. Brast, 55 > 
109 28 USCA 116-12 
110 Revenue act of 1932 sect 1102 
111 28 USCA 41 (20). | 
112 Exchange National Ban} Unite | 
States, 46 F. 2d 566. 
118 Warner v. Walsh, 24 F. 2d 449. | 
114 Stark v. United States, 14 F. 2d 


115 28 USCA 
116 Smietanka v. 
vu. Ss 1. 


762-764. 
Indiana Stee! 


the! 


t laws, |. 


and a statement of the damages! TISCA 








those cases arising under any law/a loss for which it would have no 


»| remedy at law. In 
which has been mocap eqngiinnnns 


providing revenue from imports 


f : 

' (Continued from Page 1) > jot th the court to file a written| Comferred upon the Court of Cus- 
—_— jopinion setting forth its findings} toms Appeals. Under this sub- 
forwarded to the collector.108 The|of fact and conclusions of law.| @vision the district court has jur- 


isdiction of all suits arising under 


deficiency determined by the 
Board. After a decision of the 
Board has become final or after 
the taxpayer has filed a petition 
for review of the decision of the 
Board a jeopardy assessment may 
not be made. Notice and demanj 


Estate Co. v. Clark,126 the Com- 
missioner of Internal Revenue as- 
sessed a tax of $16,506.22 ang on 
that assessment the collector at- 
pted to collect $112,178.17 by 


+ 
LeIr 
















































































ury. ;the revenue laws regardless of 
amount.120 26 USCA 142 provides | 54le of property under a distraint|for Payment are sent the tax. 
|Suits by the Taxpayer Against that taxes may be recovered in| ¥@rrant. Only a part of the prop-| ‘Continued on Page 3, Col. 1 
§ axps Ag: 
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re — a et - = tion. No suit| Proceedings or distraint may be oe oe onal 
rict court. 1e nited State — = —_ : , ? STR 
— Nags anges h ne or any|enjoined durng the ninety day 45% to 6% 
ays any judgment which is re- ; : 27 wo 
pay > . t tl Y TI fine, penalty, or forfeiture may period after notice of deficiency ° 
covered against the collector h . a sas : . 
suit must be filed in the Federal| Commenced unless the Comm or if a petition has been filed to W. A. Schumann 
s £ > « I ne redera +h » : a , 
district court in which the col-|° ner of Intert Re he Board, until the decision of 61 Broadway New York 
see renter ued nage: | thorizes or s tions the pr eq.|the Board has become final Tel. BO. Green 9-8795 
lector’s office is situated, but if “ It t . t) 
the collector is out of office and . — ¥ . rm nina — ° 
in another district, the suit must|]“ ~~~ epson ete te Jeopardy Assessments 
be brought in the district in ae ; mapumeeen 
5 . : ~~ “| sioner is not a condition pre If the Commissione iev 
es =e a at a « t h I issioner believes 
which the collector resides If Gent te & suit ter the Thelbedl thet tie nee : INFLATION 
the collector to whom the tax i ne assessment or collection 
ie cater, fo stam fe tel Ss of © detaienay =k bo apeatient AHEAD 
may proceed against his personal Act 134,124} by delay, he may immediately as- WHAT TO DO ABOUT IT 
: with. lt lll’ ae ay eae P sess the deficiency, and notice and 
representative In deciding that : - Nes dein ga cain INFLATION redu 
suit cannot be maintained against t n tl demand for payment will be made | ing power of the dollar. Tt par- 
: x > faite - €lo4 |at on by the collector.127 The ticularly affects the value of 
a collector when the entire trans ex n is file : ed rate securities, bonds, mort- 
action of assessment, collection ir gs wv yut | collection of a tax may be in gages and preferred stocks. 
P A on hie tnt than jeopardy because the taxpaver If you hold any such securities 
é sbursemence occurred dur- ma ale sessesh Weill xpaye! and want to lear 
and disburser 7 rags contemplates leaving th iii — to learn WHAT TO DO 
ing the itncumbency of his pre ime the re- ' leaving e country, . e for pamphlet “What In- | 
a = ‘ 4 7 : Mr y - + ¢ 7 If the iSSeESST + transfe rring or convert ing his as- flation Does to Your Money.” 
ecessor in office r ustice FUSED 
Holmes said:11¢ 15 tl statu- sets, or because the running of Leigh J. Sessions 
—* tome ote r ¢ pro-| the statute of limitations is about r 
. _ I “age ; ante ; ems CORPORATION | 
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Legal proceedings to ect | 
taxes usually are not commenced i‘ | 


until all efforts to collect hv dis 














| traint have heen eft 28 
41 (5) provides that th 
district courts shall have g 
inal jurisdiction of all cases ari _ 
ing under any law providi - aS 
internal revenue, or from Cc D. ROBBINS & CO 
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ayer by the collector after the | 
assessment. Regardless of wheth- 


er or not the taxpayer has filed 
a petition with the Board, he is 
required to make payment with- 
in ten days unless he files with 
xe collector a bond to stay col- 
sction, in which case he may in- 
ute or Maintain his appeal to 
the Board. Taxpayers are no 
jonger permitted to file claims in 
against jeopardy as- 





ment 
sessments. 





procedure in Supreme Court in 
Cases in Which It Has Original 
Jurisdiction 
he procedure in cases in which 
Court has original 
isdiction is regulated the 
Rules of the Court and by special 
rs made The 
stitution prescribes no particu- 
node of proceeding nor is there 
act of Congress sub- 


Supreme 
by 


in each case.l 


upon the 


Congress has 
rescribe 


although 


ibtedly the right to 


process and mode of proceed- 
g such cases yet the 
ssion to legislate on the sub- 


could not deprive the court of 


irisdiction conferred; 


and in the absence of any 
slation by Congress, the Court 
was authorized to prescribe | 


node ang form of proceeding 
is to accomplish the ends for 
h the jurisdiction was given 
ere was no difficulty in ex- 
sing this power where individ- 
were parties; for the estab- 
i forms and usages in courts 


ommon law and equity would 
turally be adopted. But those 
edents could not govern a 
» where a sovereign state was a 
ty defendant. Nor could the 
sedings of the English chanc- 
court be opted 


i guide where sovereign states 
e litigating a question of boun- 
in a of the United 
They furnisheg analogies, 

nothing more. And it became 
refore, the duty of the Court 
nould its proceedings for itself, 
4 manner that 
ends of justice 
xercise conveniently the power 
ferred 


court 


ites 


and enable it 


is upon this principle that the 

rt appears hé acted in 
ing its proceedings where a 

te was a party defendant. The 
ect came before them inGray- 

son v. beige nigel 3 Dallas 320. And 
Court there said that they 
pted as a asia rule, the cus- 
and usage of courts of admir- 
with a discretion- 


to ive 


ang equity 
1uthority, however 
from that rule where its applica- 
n would be injurious or imprac- 
able. And they at the same time 
ssed an order directing process 
against a state to be served on the 
governor or chief magistrate, and 


th 


he attorney general of the state. 


This was in 1796 in sub- 
equent cases the chancery prac- 
tice, and not the admiralty, is re- 


g wg as furnishing the best an- 
alogy. But the power and propri- | 

rm deviating from the ordinary 
seine practice, when the pur- 
poses of justice require it, have 
been constantly recognized 3 








1 Rule 5 of the Supreme Court reads: 
This court considers the former prac- 
tice of the courts of king’s bench and 
chancery, in England, as affording out- 
ines for the practice of this court in 
matters not covered by its rules or de- 
cisions, or the laws of Congress.” 

_2 trial of issues of fact in the 
Supreme Court in all actions at law 
Sgainst citizens of 2 ait States 


shall be by jury, 28 USC. 
3 Florida v. ‘8 U. 8s. (17 
Howard) 478, 492 ° 


¢ 5 
at : 


a) 
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Federal Jurisdiction and Procedure 


would best attain | 


to deviate | 






























































be upheld in the Federal court if | 





|except in cases of admiralty and 





jit provides for reasonable notice.11 | 
i |If the suit is commenced in the] 
Procedure in Actions at Law in | Federal court, the mode provided 
District Courts |by the act of Congress for acquir- 
(a) Citation and Service jing jurisdiction over an absent de- 
The Conformity Act provides ifendant by publication is exclusive 
that the practice, pleadings, forms of any other mode, and to render 
and modes of proceeding in civil |S" h service effectual the require- 
causes are to conform as near as|™ents of the statute must be 
may be to the practice and plead- | Strictly pursued.l2 Where service 
ing in the state courts in similar |' iblication is used in a case ull 
actions.4 The purpose of this sec- | stitute d in the state court wherein 
tion is to secure a harmony be- |the validity of such service tig 2 
tween the state and national | eld efer - qnemnee ‘to 
courts in respect to the general |*° _— . a 
structure ang framework of plead- |!ter the removal to the Federal 
ing ang practice in civil cases, but jcourt 
it does not require an adherenc and Amendments 
to the state rules in all their minor | 1cy and scope of 
details.5 The prac tice of the state 1aings are ! ters in which the 
in regard to the form and contents | Federal courts are governed by the 
of the summons or citation,6 and | practice of the courts of the state 
the mode ang time of service will |” x h the} held.15 The state 
be followed.7 If the summons in|! ti st rl in regard to 
state practice is addressed to the | ot rt plaintiff and de- 
sheriff of the county, the summons | t, right of a married wo- 
in the Federal court should be ad ato s i Itability to be sued, 
dressed to the marshal of the dis of pleadings and joinder of 
trict and served by him.8 6 State laws as to the ver- 
The mode ot service prescribe wen Jats 38 are applic- 
by the state laws for gituteten ) similar pleadings in actions 
isdiction over foreign corporations ‘ eh mares urts.17 
vill obtain recognition in the Fed- Legal and equitable iy of 
eral urts bject to the funda- 10n annot be _ — — 
mental principle that no one will . ; 34 apsryperthn ges 
be compelled to nswer a co . : ig Pa cf ay aos 
piaint in a ~saptitesttt jurisdiction ex , me stentiens 
cept upon fair and reas ible r . . 
ti f the ngs it ing the causes 
‘ederal courts wil ige for t : f Oo tat s arate cases, 
selves whether the mode of serv on the law dock- 
satisfies these requirements.9 he other on the equity dock 
| Substituted service, by publica- 18 
on, against non-resident or ab- tiff i is petition or 
ent parties, allowed in som« plaint st! ays allege the 
states in purely personal actions sw ,; meg U to gi 
is not permitted in the Feder t yurt liction. In s 
courts. Such service can only be ses in which the Unit States 
nib where some « ‘ s consented to ed the peti- 
lien upon real or persona] property shou show that the terms 
ss ight to be enforced, and the] msent na fully 
jecision of the court will then or y | ed with.20 In actions at 
|affect property of the par within | quit iefens say be in- 
ithe district.10 A state statute pro- | . answer ea, or repli- 
|viding for service by publicatior | . tho : Sity of fil 
lon nonresidents in a suit relatir B ty side of tt 
Ito property within the stat¢ will | urt. The fendant has th tenet 
| ‘ 2 : eee | ! ts ir ii he had 
os ae Rage dying the defense 
| F. (2d) 270 (D seeking the relief prayed for 
! er ( Equitable 
, ! r ¢ I ) iat- 
i I oJ Jd. 4 ‘ 
yf S I s be ob- 
. ver 0 1. If affir- 
f j for in th 
er tiff must file a 
No sumn S rit claration 
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return, process, judgment or other | 
proceeding in civil causes is abat- | 


MORTGAGE” | 


..Business 


ed, arrested, quashed or reversed || properties, MONEY 
for_any defect or want of form. || Apartment 
Th court wwe AVAILABLE 
Th court disregards all formal de- Private 

Residences 


fects except those to which a spec- 
ial demurrer has been entered; and 
the court may at any time permit 
either party to amend any defect 
in the process or pleadings upon 
such conditions as it, in its discre- 
tion and by its rules, prescribes.21 
If an action at law should have 
been brought as a suit in equity, 
r vice versa, the court orders any 
amendments to the pleadings 
which may be necessary to con- 
form them to the proper practice; 
and any party has the right at any 
stage of the cause to amend his 
pleadings so as to obviate the ob- 
jection that his suit was not 
brought on the right side of the 
court. The cause then proceeds on 
the amended pleadings.22 Where 
jurisdiction depends upon diverse 
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at any stage of the proceedings 
in the appellate court so as|_—. 
to show on the record the diverse 
itizenship.23 
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except as otherwise provided 
in proceedings in bankruptcy. 
Fither party may notice the case 
trial.24 The mode of proof is 
vy oral testimony and examination 
f witnesses in open court. The 
competency of a witness to testify 


an | 


ius a: F - & O'BRIEN, Inc. 
1 civil action is determined by 
: 605 BROAD ST. NEWARK 


he laws of the state in which the 
court is held.25 If a witness resides 

it of the district in which the 
is held, and at a greater dis- 
tance than one hundred miles from 
of trial, an application 
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Lay Srantice 
Of Law 


The prosecutor's staff has just 
raided the office of 


agency in Newark, 
tons'of records, and arrested five 
or six of It 
charged that this company used 
cruel and oppressive measures to 
collect its ‘accounts; that it 
threatened debtors; and that it 
unlawfully solicited the making of 
small loans to pay off the claims, 
although it was not licensed to en- 
gage in the small loan business. 

Only recently, it appeared that 
this same agency had purchased 
chattel mortgages on household 
furniture, signed by husband and 
wife, and that it haq in many 
cases seized every stick of furni- 
ture owned by some mortgagees, 
even to the beds they slept on, in 
attempts to collect. Many of the 
debtors were on relief. 

We do not know whether this 
company is guilty of the illegal 
practices charged. But we do know 
that the growth of lay ‘collection 
agencies has caused to flourish 
the use of harsh, oppressive and 
often illegal measures to effect col- 
lections. 

This brings home very clearly, 
we believe, the interest of the pub- 
lic in the pending Lawyers’ Bill. 
The bill is not purely class legis- 
lation, as its opponents contend. 
Tha limitation of the practice of 
law to duly licensed attorneys will, 
tend to bring back to the at- 
torney much of the collection work 
that is rightfully his ang to stop 
the cruel‘and oppressive measures 
89 frequently used by lay agencies, 


a collection 


impounded 


its employees. is 


A copy of a printed notice used 
by collection agencies appeared in 
the Legal Intelligencer whose cor- 
respondent characterized it as “a 
perfect sample of legal bullying.” 
The notice, replete with a bewild- 
ering collection of whereases in- 
tended to impress the layman, and 
made to resemble as nearly as pos- 
sible official court process, in 
forms the debtor that “Now, there- 
fore, unless payment is made to 
this office on or before noon,.... 
the creditor may bring suit forth- 
with, without further notice, for 
the full amount, with interest, to- 
gether with court costs and dis- 
bursements.” 

This is mild, compared to some 
of the methods used by local agen- 
cies. 
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Voice of the Bar 


COMMENT AND CRITICISM 
INVITED 





Editor 

“New Jersey Law Journal” 

Newark, N. J. 

Sir: 
Bar 


posed Public Defenders for accused 


associations have long op- 
poor persons because of the alleged 
heavy expenses therefor to the 
community. The article written by 
Chief Justice Philip J. Finnegan, of 
the Criminal Court of Cook Coun- 
ty, Illinois, in the January-Febru 
ary 1936 issue of the “Journal of 
Criminal Law and 
strikingly shows the fallacy of 
that viewpoint. He states 

“In capital cases x x x the coun- 
ty is obliged to pay not exceeding 
$250.00 in each case (for indigent 
Since the Public De- 
fender’s office began operating on 
October 1, 1930, all 
have been tried by the Public De- 


defendants) 


The number of cases disposed of 
by the Public Defender’s office up 
to November 1, 1935, was 9,617 
cases. Thus omitting all of the in- 
definite or vague savings impos- 
isible to calculate accurately, the 
Inet cost to the county for legal 
|services by the Public Defender 


| in 9,617 cases, 





is $1.74 per case 

I firmly believe, however, that a 
‘conservative estimate of the total 
savings by the Public Defender's 
office to Cook County up to Nov- 
ember 1, 1935, is greatly in ex- 
cess of $600,000.00" 

Since a $1,000 fee is paid to as- 
signed counsel in a capital case 
in New York, a much larger sav- 
ing would result from that one 
angle alone. Quite apart, however, 
from this tremendous economy, 
Public Defenders mean increased 
efficiency. They will: 


(a) avoid delays and speed up 
trials. 

(b) reduce perjured defenses. 

(c) eliminate disreputable 


criminal lawyers 
(d) minimize useless appeals. 
(e) promote the administration 
of justice. 


and | 


Criminology” | 


of such cases | 


fender and up to November 1, | 
1936, 373. Thus $93,250.00 was sav- 
ed.x xx 


| On the program of the 1935 Los | “yon, and Advisory Masters Gros- | UNITED STATES 


meeting of the) 


Angeles annual 
American Bar Association, it was 
my privilege to present a plan for 
compulsory State defense for all 
accused persons, rich or poor, in- 
nocent or guilty, gangster or false- 
ly accused. 

One solution of the crime prob- 
lem and organized crime, is to 
substitute State Defenders for pri- 
vate counsel in every criminal case. 
Disreputable who shield 
guilt, ang pervert justice, must be 
eliminated. Lawyers should be min- 
isters of justice 
to defeat justice 


lawyers 


not instruments 

















The State should select defense 
counsel of character and ability 
from a specially selected bar, in- 
spired more by a sense of public 
duty, than by the mere lure of a 
fee 

The e 
today f | 

lawye r é 
etween them and their gangster 
lient tr I otk 0 f crime by 

I petore lur and after ts 
oO n, the difficulty, de 
and ense of mn ng guilty 
or werful defendan hay b 

yn a National menace. They 
constitute a defiance of law and 

|order and of government itself. If 
ithe State defended all a ised pt 

| sons its only purpose would be to 
|seek justice. There would then 
|come truthful defense by publi 


lawyers having no selfish purpose 
to serve. With State defense for 
all the of pri 
vate defense will disappear | 
Yours truly 
Mayer C. Goldman 


everyone scandals 
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NOTES 


UNION COUNTY 





The Union County Bar Associa- 
| + o 
tion has transferred to the 
| Board wf Freeholders the Union} 


| County Law Library, said to be the | 


} 





BAR ASSOCIATION 


Herr, and Child have been 
lanvited to attend. 
PASSAIC COUNTY 


waico 


Inman, 


A special meeting ail 


iawyers ol the county, wheter or 


4.0b members of the As- 


they are 


ucation, were invited to attend 


was held on Thursday, February 


27 at 8 o'clock at the Court House, 


caterson, to discuss the pending 


Lawyers’ Bill, 


ESSEX COUNTY. 





Considera.ilon or the 


penuing 


lawyers’ bill; unethical practices ol 
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terred shares, 
unitary 
makes no exception 
the R, F. C. 

The act for the formation of ty 
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scheme with the « 
in 






favor 









R. F. C. exempts from taxatigif 
jits franchise, capital, reservally —., 
surplus, and income, “except tha Bs 
jany real property of the corporz. a 
tion shall be subject to... . 
taxation to the Same extent 4. 
cording to its value as other reg 
property is taxed.” 15 U.S. C.4 
sec. 610. This does not render illeg. 
al the tax here in question bec 
it is not laid directly upon the 
ital, reserves, or surplus of 
orporation claiming the im: 
lity It is laid upon the share 
\. nother corporation, a membe 
the banking system. 

Baltimore National Bank 
State Tax Commission, decided 
February 3, 1936.) 
BANKRUPTCY — Reorganization 

of Corporation—Rent Receiver 

as Equity Receiver, g 


A corporation was the owner of 


a 


no other property. 


olieclion agencies; and ol news 
paper Soliciting OL iegai inquiries 
were important tmings laken 
| UP at a meeting of the Essex Coun- 
|}ty Bar Association, March 3, at 
lthe Down Town Club, Newark 
George H, Rosenstein, chairman 
lof the Committee on Unlawful 
F ractit exhibited a series of pa- 
| pe ide up to resemble s5um- 
| 
monses and court papers used by | 
lection é Bencies, His resol ition | 
) id copies to the legislature 
d a gover! and to have 
thics smimittee investigate 
y ling collection agencies 
in sending o the notices, were 
passed. 
esolution was adopted to have 
Newark Sunday Call sum- 


moneda Dy 


question of giving legal advice |s 
| 
| &Ppo 


through its columns, 


Al 
the Lawyers’Bill was passed. 


Disapproval of the pending 
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Foreclosure of 
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the ethics committee on |}a mortgage on this hotel was in- 
tuted, 
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nted. Soon after, three cr 
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filed a petition for reorgan- 
Section 77B of 


Act. The Distr 


under 


? sagt aa i J irt dismissed on the gro 
for jury trial in labor injunction : é ; 
pm that submission to a rent recély 
ases was voted. : 
. ship was not an act of bankrupt 
he report of special com-|., : ‘ ; 
fi & Special = |The Circuit Court affirmed, 
ee recommending that Michae] 7 -- oe 
_ Re 0 that Michael | Held: Section 77B was ado; 
J. Tansey, former Newark attorn- lby Congress to provide a mors 
be ac to take the next |, hanism for the adr ; 
ir examination was accepted, tration of insolvent corporati 
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that section, (subdivision 
deral Court is empowered 
ve a petition if a receiver 


istee of any part of the prope 











] 
| - : Sate Pas 
finest in the state his library | ropyp ry r , 
) € ileé Thi iorary | Co INSTITUTIONAL LAW: |has been appointed by any cot 
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: erable Corporate Rights of Actionlilar purposes 
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: ia | Yale Law Journal, January, 1936 vers to be exercised after 
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5 EVIDENCE 1] val of a petition under S 
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. tei} 1 the remaining property 
who spoke in support of the Lawy- rts y O. L. McCaskill. Mli- emaining property of the « 
} i rt A 2 fi re tic u ffecte 
lers’ Bill now pending the Leg- s Law Revie December, 1935 ration unaffected. 
ra ‘ , by g lhuriadictions imita- Nor does the appointment of a 
| islature. Other speakers at the din- . Jurisdictional Limita ee ee te ee eee 
ner included Mayor B. Eastmead|tions on Fe al Procedure” by |t*nt receiver constitute an act 
lof Hoboken; Charles W. Kappes, | Ha Shulman and Edward C./bankruptcy under Section 3 of the 
l¢ : - y Pat _— neanat 1 sy k . ap 
former president of the Hudson Jaeg a Yale Law Journal,|barkruptcy Act. 
County Bar Association; Edward |J@nuary, 1936 (Duparquet Hout & Moneuse 


|Smarak, president of the North 
| Hudson Club; Cyrus W. Lunn, 
liam We T. Borak, 


Vv Samuel Sping- 


Vil- 
George 
Cutley 


iss, 
George 
arn ang Raymond Otis 
Mervin Herzfeld, 
Clerk of Union City, was chairman 
of the Arrangements Committee 
MIDDLESEX COUNTY 
Fred W. DeVoe 
outgoing president of the Middle- 
sex County Bar will 
be the, guest of honor at a dinner 


Recorder's 


Assemblyman 


Association, 





(f) inspire public respect for 
and confidence in, the criminal} 
courts. 


(g) protect the innocent and 
punish the guilty. 

The soundness of the Public De- 
fender plan for the poor is no long- 


er debatable. 





to be tendered him by the Bar As- 
at the Hotel McAlpin 
New York City, on March 21. 
Chancellor Campbell, Chief Jus- 
tice Brogan Justice Case. Vice 
Chancellors Berry ang Buchanan, 
Judges Frank Cleary and Adrian | 


sociation 


FRAUDULENT 
CONVEYANCES 
Suit by Representativ 
Aside Fraudulent 
Yale Law Jourr 
INSURANCE: 
“Delay in Acting on an Application 
for Insurance” by William L. Pros- 
University of Chicago Law Re- 
view, December, 1935. 
INSURANCE—LIFE: 
‘‘Mysterious Dissappearances” 
by Aubrey B. Folts. Tennessee 
Law Review, December, 1935. 
“Some E and Legal 
Aspects of Group Insurance Poli- 
cies.” Columbia Law R iew, | 
January, 1936. 
TAXATION: 
“A Day in the Supreme Court 


ra 





il 


ser. 


conomic 


ev 
ev 





Company 


lary 


r 
I 


Evans, decided Feb- 


v. 
3, 1936.) 





with 
Charles 


Law 


the Federal Estate Tax” 
L. B. Lownes. Virginia 
Review, January, 1936. 


TRADE MARKS: 
“Fog and Fiction in Trade Mark 


Protection” by Frank I. Schec! 
ter. Columbia Law Review,. Jan- 
uary, 1936. 


TRUST RECEIPTS: 
“A Trust Receipt Transaction 
I,” by George W. Bacon, Ford- 


ham Law 
1936. 

“The Effect of the Trust Receipts 
Act” by George Gleason Bogert 
University of Chicago Law Review, 
December, 1935. 


Review, January, 


“ 
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Reverence 


Judge Carey Addresses New Lawyers | 


161 New Attorneys Admitted 
judge Carey Addresses Successful 
Bar Candidates 
The induction the 161 new 
rneys sworn in on Thursday, 


of 


ruary 27, was featured by ad 
ses by Judge Rob- 

arey of Jersey City, and Ed- 
nd S. Johnson, a member of the 





iormer 





Ethics Committee of the State 
Association, Supreme Court 


tice Bodine administered the 





idge Carey congratulated the 
winnng of their bat- 

tle. He suggested now that they 
gained the first trenches by 

I tk the Bar 


they were in prime 


n tne 


piaces at 
the State 

to win any of the new bat- 
He rel 


rsonal experiences to gqemon- 


to come ated a number 


to the new attorneys, par- 
arly, the very human charac- 
f the Bar and in this connec- 


made reference to the achieve- 
ts of Justice Bodine who had 
a few days before been reap 
ited for another term, and sug- 
sted to the young lawyers that 
an opportunity of 


office 


aiso nad 


vancement to _ judicial 
ge Carey further said, in part; 
You have of 
finest profession in the world, 
1at has made won- 
to the build- 


we call America. 


become members 


profession tt 
1 constributions 
thing 
life 
rgely shapeq by the members of 
> Bar. Of the fifty-five men who 
the conventon which a- 
pted the Constitution of the Unit- 
States, i 


f this 


= Pe 


colonial of America was 


ttended 





the real preparation 
itself was the 
the in 
tion, Its adoption by 
thirteen colonies was the fruit 
The in- 
the Supreme Court 


ed States as a supreme 


stitution 


lawyers 


the effort of lawyers 
Ol 
things judicial 
contribu- 
‘ers and through- 
half 
> an organized and unit- 
the 
have been 
te liy by the 


session 


the century and a since 





nent 
1©Tit 


legal pro- 
of the 
at Los 
to 
Constitu- 
and ex- 
judicial 


J 


Association 

unanimously 
i for and defend the 
i States, 
valty to the 
erica and the States. 
wonder 


ful thing to be 


It 


is a 
with 


this 


such a 
have just 
support the Constitution 
that it means in the life 
land. As lawyers are 
scted to of 
is oath a your profes- 
mal life 


ntities 
entifieg 


profession 


day taken an 

h to 
nd all 
f our you 

the taking 
of 
Abraham 


the 


make 
Linoln said: 
should be 


for law 


the political religion of the people 


America.’ And 


ight. 


“Another thing the Bar Associ- 


Lincoln was 


ition of the State wants you to 


» this—we want everyone of you 


‘to immediately become identified 
vith the 


State, 


law 
your 


associations of the 
County Bar, your 








institutions of | 
supported | 


| raised 


| bitions of their sons ang daugh- 


St 





National Bar. If I hag my life to 


save UYeh GEdii 4 WU Ziave sive 


fusca wt COlisUciaLIUIlL 6U bilid 


“wee UL LMC LaWYel Ss sie ad i Daye 


s 

eye anu luke prole WOUiu aye 
wetse deltaic. 2 Gis LOL SPCanine O41 
prusll in We money sense. sallis 


auvimung i asKeG a bevy Of you 


young men waoat 1 shoulu taik a- 
voul nere loday. Some Salu leil us 
now We can make money, Frankly, 
i have not yet 
that art myseli. Franxly, 


4 Cannot do thal. 
jearhea 
further, you say that the making 
at the 
laSk in these days, but 1 can as- 
this, 


money law 18 no easy 


sure of eliminating money 


irom your minds, a real iawye! 
can win much more than gold. By 
aggressive honorable practice 
you win 
real glory and constant opportun- 
There is no limit to the law- 
Many of the 
institutions of the business 


our own state today 


tne 


of your profession can 


ity. 

yer's opportunity. 

at 
in 


lite are 


dominated in an executive way by | 


men of the legal profession. 

“You are now part of our great 
legal army. Mr. Johnson has just 
advised me there are 6600 names 
on the law roster of our own state. 
Do not let this fact disturb you. 
You are the new men in the pro- 

and the procession will 
on. Thousands are already 
the stage of life which gray 
hairs represent. Incidentally, you 
will note that some of my hair is 
already gray; in fact, they tell me 
it is even getting white. You have 
already won your first battle, the 
battle for admission to the profes- 
sion; this made difficult 
enough in these days. There is no- 
thing to prevent you winning your 
spurs in the days ahead, It will 
lepend upon you 

‘On behalf of the State Bar As- 
sociation, I exteng to you the 
heartiest congratulations and best 
and may the years ahead 
find you all happy and content in 
exercising the useful and wonder- 
ful opportunities of service your 
membership in the Bar will afford 
“You can be a Patrick Henry, 
r a Marshall, or a Hughes, or a 
Dixon, or a Gummere, or a Walk- 
Why not? The curtain has been 
for the stage 


fession 
move 


at 


and is 


wishes 


O 


er 
you; is all 
told the 
lawyers that they 
to their parents who had 
sacrifice: order that the 


newly- 
owed 


Johnson, 


1 in am- 


ters to be members of the Bar 
might be realized. He said that 
they showed great courage in 


coming to the Bar in these days 
when lawyers are having such a 


hard time from a financial view 
point, but that the desire to ren- 


cer real service to their clients and 
the public would have to outweigh 


any ambition to become rich at 
law if they were really to be suc- 
cessful lawyers. He emphasized 


that even though the members of 
the Bar had been through the “re- 
finer’s fire’ of hard times during 
the past two years he ventured to 
say that the ethics of the profes- 
sion were higher today than ever. 








May We Send You On Approval 


BINDER FOR COURT RULES 
and Miscellaneous Pamphlets 
HANDSOME and PRACTICAL 


GANN 
LAW BOOKS 


DURABLE 


800 BROAD STREET 


MARKET 2-3140 


NEWARK, N. J. 


te Bar, yes, and likewise the} 
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The speaker likened the canons 57 L. Ed. 1125, the United States | 
of ethics to the rules of any game.| Supreme Court laid down as the | 
He said the game, to be worth-/ftest: 
while, had to be played according part of the inter-state commerce in 





“Is the work in question a | 


You may cite this publication 
59 N. J. L. J., page—(as indi- 
cated by Index Page Number). 











to its rules and that if a player| which the carrier is engaged?” 
jet put off the field it corré-fwmd_held a workmen injured in| — 
sponded to a suspension at the| passing over a bridge used in both 


Bar, and if he were banished from 
the game, it corresponded to a dis- 
barment. He said he hoped that 
neither of these penalties would 
ever be inflicted on any member 
of this class, but that if they 
wished to avoid any unpleasantries 
they must play the game accord- 
ing to the rules and the best way 
to succeed was to abide by the 
letter and spirit of the canons of 
ethics. He then read the Thirty- 
Second Canon of Ethics of the 
American Bar Association, which 
sums up the duties of a lawyer in 
the last analysis. 

Mr. Lionel Kristeller, a 
of the Ethics Committee, and Sec- 
retary the Essex County Bar 
Association also participated in the 


DIGESTS OF 
RECENT OPINIONS 


| (Continued from Page 1) 
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Defendant was convicted in the} 
|Police Court of possessing lottery | 
{tickets, in violation of P. L. 1934, | 


p. 364. He attacks the constitu- 
tionality of the statute, subdivi- 
sion (c) classifying as a disorderly 


person one who has lottery tick- 
ets in his possession, on the 
ground that Article IV, section 


VII, subdivision 2 of the state con- 
stitution providing that no “gam- 
bling device, practice or game of 
chance now prohibited by law 
(shall) be legalized, or the remedy, 
penalty or punishment now provid- 
ed therefor be in any way dimin- 
ished,’ deprives the legislature of 
to lesser offense 
out of a misdemeanor. P. L. 1895. 
p. 593, effect at the the 
above clause was adopted, made 
the 
session of any paper etc 
ing to lotteries 

Held: The constitution deals 
with the conduct of lotteries and 
games of chance, and the sale and 
purchase of lottery slips. It makes 


power make a 


in time 


knowing pos 
pertain 


a misdemeanor 





no mention of mere 
|The “gambling 
employed in the constitution, does 
not include lottery slips. 

And the statute of 1895 does not 
cover the offense that 
committed here. That statute pro- 
hibits the sale of 
lottery tickets, posses 
sion 

Judgment of Supreme Court re- 
versed, ang that of the 
Court affirmed. 
WORKMEN’S COMPENSATION 

—Railroad Employee—Interstate 

Commerce—Repair of Shed. 
New Jersey Court of Errors and 

Appeals 
Martin v. Central R 
January 31, 1936 
On appeal from 

Reversed. 
Sidney Schwartz and Harvey Roth- 

berg, for appellant. 

William F. Hanlon and Charles E. 

Miller, for respondent. 

Donges, J. 

Appellant’s decedent met with 
an accident arising out of and in 
the course of his employment 
while repairing the skylight on the 
roof of a terminal train shed of 
the respondent in Jersey City. The 
shéd was useq by. both inter- and 
intra-state trains. The sole qués- 
tion is whether decedent was en- 
gaged in interstate commerce, so 
as to come under the Federal Em- 
ployers’ Liability Act. The Su- 
preme Court held he was. 

Held: In the case of Pederson v. 


term device” 


as 


same 


and 
not 


purchase 
their 


R. 


Supreme Court, 




















D. L. & W. R. R., 229 U. S. 146, 


possession. | 


as | 


Police | 











interstate 
merce, came uder the federal act. 


Supreme Court has refuseg to ex- 
tend the holding of that ‘case, 
appears to have limited it to some 
extent, See Shanks v. D. L. & W. 


R. R., 239 U. S. 556; Raymond v 
Chicago, M. & St. P. R. R. Co., 
243. U. S. 43; Chicago & North- 
western R. R. Co. v. Bolle, 284 U 
S. 74. In the last cited case, the 
court points out that the word 
used in defining the test is not 
“commerce” but ‘‘transportation,” 
and goes on to say: “The applic- 
able test thus firmly established 


is not to be shaken by the one or 
twe 


merce’ has been employed instead 


4 


case, it appears that the work of 


repairing a 


and intrastate com- 
In later cases, the United States 


and 
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» decisions of this court where, 


advertently, the word ‘com- 





the word ‘transportation.’ ” 
Applying this rule to'the present | 
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skylight cannot be 


said to be closely related to trans- 


portation. 


railroad is contributing to some 
extent, to the success of its gen- 
eral business, The line must be 
drawn somewhere. The test is de- 


scribed 
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Reversed. 
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In Chancery of New Jersey eaitiitet Line. Count six words to line. | 
having been on vacation. Defend- Hughes y. Federal Trust , Phone—Market 3-619 or send 
7 “he . , 7 , sreeaw ebru 
(Conti d fr Pp . ant says in reliance upon the as- In Chancery of New Jersey | caw JERSEY oR SOURNAL | 
— re —_— signment, he did not take steps February 13, 1996 Schoen v. Siegmund 24 Edison Place, Newark, N. J. 
| to raise the necessary money, al-| 0" bill. Dismissed. On bill to construe will . Br 
Howard Ewart, for defendants. though he could otherwise have|McCarter & English (Arthur F.|Pepruary 24, 1936 | FOR SALE s 
Berry, V. C. done so. He also contends that Egner) for complainants. Charies K. Blohm. for comptete | fe See ee ee 
The complainant seeks to fore-|he tendered $3,600 for releases,|Lindabury, Steelman, Zink & Laf- t | for cash. Box 159 a 
, , ant. Re 
close a mortgage. Defendant re-| Which complainant wrongfully re- ferty (Mr. Rowe), for defend- a 4 
656 . fused d ; sacs y Collins & Corbin and Milberg &/| OFFICE SPACE WANTED Li 
sists and counterclaims for refor-|*“°°? 4 this relieved him from ant. | Counsellor — Harvard A.B., Harvard Wag 
mation. the Cnat, Paul J. Christianson, for one of Milberg, for defendants. E L.B., w er neeteen . return for ane N 
Held: The release claus and P Egan. V. C. ffice facilitie 1 ergen ounty. Box 
On August 21, 1929, defendant cone , the parties. — ; +. | 2 
the proviso preceding it are inter-| Richard i. Jones, for infant chil-| Testatrix died, leaving $100. to| = 
entered into & written agreement dependent, so that the right to re- dren. her deceased husband’s mother, | OFFICE SPACE AVAILABLE 
with Great Eastern Building Cor-| leases is dependent upon there be- Bigelow, V. C. Mathilda Koerner, and $100 to her | , payg a mg ge tog - = i. La 
poration for the purchase of lands, | ing no default. Gillies v. Dyer, 93) jyi2, Smith died in 1934, leav-|sister, Bertha Schmitz, both of | a reasonable rental. Responsible lawyer 
the total purchase price not defi- | N ‘ Eq. 635; 1 Jones Mortgages ing an estate of $50,000. In her| whom predeceased testatrix. Mrs. |°™" en eh oe. F 
nitely fixed, but dependent upon} 9%; 2 Jones, 1259. will she devised the residue of her | Koerner left her surviving neph-| ) 5; oyMENT OPPORTUNITY 
the area of the lands, to be deter- The agreement for interest re-| estate in trust, the income to be|ews ang nieces of decedent’s hus- | poinctates ‘Wanrep io i pan si 
° | A Un AD 2eTh. 
mined by a survey. The agreement | duction and waiver of the install- paig one-third tc her daughter, | band. Mrs. Schmitz left two chil-| law office work in return for office 
provided for the payment of $1,000}ment was without consideration| yrs. Hughes, one-third to her| dren. aeetie = — — Write full 
in cash upon its execution; $19,000 | and revocable unless acted upon by | daughter, Ethel Cecelia Ford, and} ‘The will also bequeathed the}; Ss» ~~ = 


upon settlement, and:the balance by 
two mortgages, one in the sum of 


the mortgagor prior to withdrawal. 
Smadbeck’s attempted revocation 





one-third to her William 


Smith. 


son, 





residue of testatrix’ 


nephews and nieces, share and 


estate to her | 
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~~ > me ¢ ‘ , =% —S ‘ — } 
yee wae “ — a sirncalnas mo = westerg amce at the time She further provided that upon | share alike Books for the LAWYER || 
etermined after the survey.|his principal was eae : 
i a eae: o~ longer the! the death of Mrs. Hughes, leaving The bill presents two questions og —_ 
After the execution of the agree-| mortgage holder The complain- | » the thi bare should | « : FEE CONTRACTS OF LAWYERS 
ment, it was retained by the ven-| ant’s conduct, however, ted oF ee see for determination: (1) Do the two By EARL W. WOOD 
- . ; : = > Severe Caeeen go to her issue, or if no issue, to| 3199 bequests lapse? (2) Does the ||T!s new handbook outlines t Tr 
dor’s attorney who prepared the! to revocation. He, however, took her } band. and if the husband | var.o with iawyers, i! r 
deed and the mortgage. There-| the mortgage subsequent to all ex a ee ees . bequest to “my nephew and niec g i contracts, discuss 1 
: . _— a P - . " , , - "| predeceased Mrs. Hughes and the |... include those by affinity as “eo Bray a oo a 
after,it was agreed that only one|isting equities Sabatino v later died without is then half Pi. : i en tees becom I 
t 9 ; , . mapage ee ater died without issue, then hail! well as consanguinity. the legal an 
mortgage for $22,000 was to be ex- | D’Aloise, 107 N. J. Eq. 426; Perry of Mrs. Hughes’ one-thirg share | . of the subject and 
ecuted (the balance of $42,000 be- | & Sons v. Mand, 110 N. J. Eq. 111; an i Ge eee te Oe Gee of | Held: At common law, both the agen mans mr forms 
inc f he ‘tgage : r. M J » : $100 bequests would have lapsed ; ee eee ee 
ing paid in cash) and the mortgage | Henion v. Monahan, 110 N. J. Eq. earh of the other two children. peque ‘ P 


was drawn by the vendor's attor- 


ney who deviated from the agree-|Eq. 138. No estoppel arises, how-|+..5 children was to go at his aaa 25 Led the Statute of Wills . rape a py me, 

ment in three important particu-|ever, in favor of the mortgagor | death to his issue: if no issue, to (4 C. S. 5866) changes the com- Seete tie Wait tedeane practice a1 

lars, concerning releases because the original extension was |}, divideq among surviving chil- mon law rule to the extent that a e Federal Some 
The mortgage as executed pro-|based upon his_ representations dren of the testatrix or their issue, bequest to a brother or sister or to |] sricus mit Sounts. ‘ee Genk 

vided for 5 per cent interest, un-|that he could not raise the money. per stirpes. a descendant of a brother or sister code SS ee 

til October, 1932, and thereafter at | He, therefore, cannot now assert Mrs. Hughes is now in poor cir- does not lapse It does om apply. idin S rt of th 

the rate of 6 per cent. It also pro-|that he could and would have ositaiiasiiian and ill health. she however, to legacies made to the “ y3 : hn all in lit 


vided that portions of the mort- 
gaged premises should be released 
upons the payment of specified re 


. sige: keep her in the private nursin a a a r > ‘ 4 i 
lease prices which provision was|complainant’s refusal of money P * ‘ th 8 | neck v. Colb, 91 N. J. Eq. 382, 111) BURIAL PLACES 
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Atlantic County 
Supreme and Circuit: 

_ Hon. Wilfred H. Jayne 
Clerk—Elizabeth Reis 


Circuit court motions are heard 


every Friday at Atlantic City. 
Bergen County 
Supreme and Circuit: 
Hon. Edwin C. Caffrey 
Clerk—Eugene H. Jore! 
High number—-371 
Motions will 
March 20. 
Common Pleas: 
Hon. J. Wallace Leyden 
Clerk—-Frederick U. Hillers 
Motions will be heard March 6 


Bergen Common Pleas 
There will be a call of cases 
Friday, March 6th, from 151 
175 inclusive at which time [t@al 
dates will be assigned. . 
Camden County 
Sureme and Circuit: 
Hon. V. Claude Palmer 
Clerk—Joseph FE. Halpern 
Motions are heard every Friday 


to 


Essex County 
Supreme and Circuit: 
Hon. William A. Smith 
Clerk—John F. O’Brien 
Will hear motions March 20 
Hon, Joseph L. Smith 
Clerk—John Hayden 
Will hear motions Friday, March 
18th. 
High number—1300 (weekly call) 
1142 (day call). 
™ Essex Supreme & Circuit 
There will be a weekly call made 
Friday, March 6th. Also, the 
March Commercial calendar will 
, be called on March 6th with trials 
starting March 9th. 
Common Pleas: 
Hon. Richard Hartshorne 
Clerk—William R. Cohen 
Will hear motions March 20 
High Number—219 (weekly call) 
Hon. Daniel J. Brennan 


COURT AND MOTION CALENDAR 


be heard Friday, 
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Mercer County 
Sureme and Circuit: 
Hon. A. Dayton Oliphant 
| Clerk—Charles P. Hutchinson 
Motions will 
| March 6. 
Middlesex County 
Supreme and Circuit: 
Hon. Frank L. Cleary 
Clerk—-William J. White 
Morris County 
Supreme and Circuit: 
Hon. Rulif V. Lawrence 
‘lerk —FE. Bertram Mott 
Motions are heard every Friday 
Passaic County 
Supreme and Circuit: 
Hon. Joseph G. Wolber 
Clerk—Saul Lippman 
Motions are heard every Friday 
High number—976 (weekly call) 
955 





(day call) 

Union County 
Hon. Wilfred H. Jayne 
Clerk—Raymond Schneider 
High number—166 (weekly call) 





—115 (day call) 
Judge Cleary will hear Circuit 
Court motions March 16th tn Eliz- 
jaheth 

Common Pleas 

Hon. Lloyd Thompson 

Clerk-—Peter Cognassola 

High number—-311 (weekly call 

296 (day call) 

There will be no trials until | for 


|March 10th 





| Personals 








Frank Fink and Jacob M. Gold stimony if he wants the appel- 
|berg have removed their law of-|late court to examine the evidence 
fices from 45 Branford Place to|to determine the correctness of 
the Kinney Building, 760 Broad verdict.44 
Street, Newark If the opening statement of 
| yuunsel for plaintiff clearly shows 

Union County Lawyer Honored | that he has no cause of action, 
| Wilfred G. Mango, of Union|the court may direct a verdict for 
| County who has just been admit- the defendant 
|ted to the practice of law, was giv- When both sides move for a di- 


Clerk—Alvah B. Brown } 


jen a testimonial dinner and dance 


Will hear motions Friday, March | 
18th. 
High number 
209 (daily call). 
Essex Common Pleas 
Starting with March 9th, Judge 
Flanagan will hear Criminal cas- 
es. Trials of civil cases will be re- | 
sumeq March 23rd. 
Hudson County—Special Notice 
Chief Justice Thomas J. Brogan 
will not hear Supreme Court Mo- 
tions Saturday, March 7th. Any 
motion requiring immediate atten- 
ion or in the nature of an emerg- 
ency may be presented to Justice 
Heher, Court House, Paterson, 
March 7th at 10 A. M., or the mat- 
ter may be adjourned until March 
21, 1936 when Justice Brogan will 
hear motions. 
Hudson County 
Supreme: 
Hon. A. Dayton Oliphant 
Clerk—Louis De Forge 
Will hear motions Friday, March 
18th. 
High number—420 (weekly call) 
378 (day call). 
Circuit: 
Hon. Thomas Brown 
Clerk—Thomas J. Gillen 
Will hear motions Friday, March 
6th. 
High number—200 (weekly call) 
175 (day call). 
Hon. Henry FE. Ackerson 
Clerk—John P. Dalton 
Will hear motions Friday, March 
20th. 
Common Pleas: 
Hon. Robert V. Kinkead 
Clerk—James J. Walker 
High number—545 (day call) 
Hon. James R. Erwin 
Clerk—-Edward M. Smith 
High number—502 (day call) 
Motions are heard by a Criminal 
Judge on Fridays. 


219 (weekly call) | 








lgiven February 


idate and 


Saturday night, February 29 
Patrick J. Gahan, Jr., Honored 
A testimonial dinner in honor of 

Patrick J. Gahar Jr who has 


| just been admitted to the Bar, was 


94 at the 


Fssex 
House, Newark 


Jacob Reck Admitted To The 
Washington Bar. 


Tacob Reck, of Union City, has 
just he idmitted as an attorney 
und counsellor-at-law in Washing- 
ton, D. C. He expects to establish 
a law office there later 


First District Court, 
Jersey City 


Effective April 1 
will be retained 
Marron, Clerk 


Cases can be m 


all listing fees 


by B. Frances 


irkeq “Not List- 


ed only on or before the return 


) 


ly, the 


auto- 


in such case on 


fee 


ally 


listing of $1.50 will be 


matic returned by the clerk 


be heard Friday,| been made 


plaintiff's case 


| 


| 


(Continued from Page 7) 


(d) Directed Verdict and Non-Suit 

The rule to be applied when a 
|motion for a directed verdict has 
is stated by Circuit 
Judge Taft.42 

The rule in some states is that 
if the party having the burden of 
proof offers a mere scintilla of ev- 
idence to support each necessary 
element of his case, however over- 
whelming the evidence to the con- 
the court must submit the 
|issue thus made to the jury, with 
the power to set aside the verdict 
if found against the weight of the 
evidence. In the Federal courts 
this is not the rule. According to 
their practice, if the party having 
the burden submits only a scintilla 
of evidence to sustain it, the court, 
instead of going through the use- 
less form of submitting the issue 
to the jury, and correcting error, 
le, by setting aside the ver- 
in the first instance di- 





trary 


if mac 


lict, may 








rect the jury to return a verdict 
for the defendant, 

To raise the question in the ap- 
pellate court that there was no sub- 
stantial evidence to support the 
verdict, appellant must move for 


directed verdict, except to the 
ruling denying the motion, and as- 
error thereon.43 If a motion 
a directed verdict is made by 
at the close of the | 
and it is overruled | 
ind the defendant excepts, the ex- | 
is waived if the defendant | 
He must renew 


at the close of all the 


|sign 


the defendant 


tion 


offers testimony 


motion 
| 
| 


ted verdict it means that they 
that there is no disputed 
juestion of fact which could op- 
rate to control the questions of 
law involved in the case. The par- 
ties are concludeq by the finding 
by the lower court and on 
the court is limited in its 


gree 





made 


ippeal 





case of Empire State Cattle Com- A ° 
pany v. Atchison, Topeka and San- Proposed Legisla ~ 
ta Fe Railway Company47 at the (Continued from Page 1) 
close of the evidence the plaintiff . 
requested a peremptory instruc-jshares after six months of ,; 
tion in its favor and on its being | payment. Amends Section 74 
refuseq and exceptions separately |Act to provide for time mat 
reserved, the court then granted |ties, not less than ten years 
a request for a peremptory in- SENATE 137, Extends tc 
struction in favor of the defend-|tember 5, 1937, time for th: 
ant to which the plaintiff except- |ting up of reserves in building - 
ed. The Supreme Court said that ]/loan associations. 
a party may request a peremptory SENATE 142. Provides 
instruction and upon the refusal |whenever deposit in any bank p» 
of the court to give it he may in-|able to either or to survivor ‘be 
sist by appropriate requests upon |ance may be paid to either pe 
the submission of the case to the |son and at death, balance shal! 4 
jury where the evidence is con-|paiq to survivor, notwithstandiy 
flicting or the inferences to be|that balance or any part belon, 
drawn from the testimony are di- (See Travers v. Pe 
vergent. The inquiry on appeal will |59 N. J. L. J. 69). 
then have a wider scope. SENATE 144. Prohibits suits 
The court is under no duty to| guests riding in automobiles, wit) 
decide the case merely because |out payment, against owner ¢ 
both sides move for an instructed |operator of motor vehicle, unles 
verdict, but may overrule both |caused by gross negligence, an; 
motions and submit the issues to | defines gross negligence 
the jury.48 It is immaterial that | SENATE 150. Extends privileg: 
the court directed the jury to find|of newspapers to publication ¢ 
a verdict insteag of discharging |statements by prosecutors or as 





to decedent. 








the jury and entering an order /|sistants, coroners or assistants 
when both sides moved for a di-|and other public officials 
rected verdict.49 good faith 

There are many cases which; SENATE 151. Permits ig. 
hold that a Federal court has no; ments of Small Cause Courts ex. 
power to order a non-suit without | ceeding $10.00 to be dockete 
the plaintiff's consent. But if the | any County. 
state practice authorizes it, it may| SENATE 168. Validates jud 
be done; and it does not deprive |sales where defect in advertising 
he plaintiff of a right to trial by | (See P. L. 1933 p. 84). 
jury under the Seventh Amend- ASSEMBLY 133. Imposes 
ment to the Constitution of the |pation taxes on chain stores. 
United States.50 When the defend- ASSEMBLY 134. Reduces 
ant moves for an instructed ver-|0f interest from 8 per cent to 6 
dict and the court gives an opin-|Pper cent when property sold 
ion and announces his purpose to| Municipality for unpaid taxes 
grant the motion, the plaintiff} ASSEMBLY 135. Requires 
should be permitted to take a vol-|istration of claim adjusters 
untary non-suit if the state prac-|cept attorneys at law of New J 
tice permits it in the same situa- | Sey) 
tion may be brought, whereas in ASSEMBLY 136. Permits m 
the case of a directeq verdict the |cipality to fix rate of interest on 
action is ended unless a new trial} delinquent taxes not to excee 
be granted, either upon motion or] per cent 
upon appeal.52 ASSEMBLY 137. Reduces rate 


A motion for judgment notwith-]of interest from 8 per cent to 6 


standing the verdict has no place|Per cent when property sold for 
non-payment of taxes. 

ASSEMBLY 140. Permits St 
Tax Commissioner to apply for 
writ of certiorari to review judg- 
ment of State Board of Tax Ap- 
peals. 


in the Federal courts.53 

The next installment of this 
article, reprinted from the Tax 
Magazine, will appear in our 
next issue.—Ed. 





47 210 U. 8. 1 (1908) 






















48 North Philadelphi us . 
review to the consideration of the | s..i+, 7: oa “yy en —- 
orrectness of the finding on oad taro 2 
| 49 American Smelting and Refining 
1w, and must affirm if there 18 | Co *. Hyman. 16 F. (2d) 39 CCA PERSONAL 
evidence to support it.45 wae jot Bisel a i 
: ughran \ tgelow. 164 U. S. 301 
It is a common practice to file | (1896) eas ea a = a 
me . . asain 51 Barrett v. Virginian Ry. Co., 250 Will the lawyer who drew ths 
1 motion for an instructed verdict | °¢ “473m Paco pgp ee 
’ , : : . at + a 2 Southwestern Co will of Charles Stoveken, of 
in which the right is reserved to -— Riddle, 294 Fed. 892 (C.C. A 
; 1923). C. C. Kidd et al. v. J . atte Tie r +B, 
have disputed questions of fact Cracken et al.. 105 Texas S83 ay Belle Mead, N. J., notify 
submitted to the jury.46 In the 885 (1912). Jacobs x. Gasow Howard | 
. . Motor Co.. 55 S. W. 2d 641 (C. C. A.} . — " . 
ea - - | Texas 1932 Continental State Bank CHARLES STOVEKEN, JR 
42 Circuit Judge Taft in Ewing et al Waggoner et al.. 48 S. W. 2d 1026 ( x 
S 466 1932) Cc A. Texas 1932) = c Belle Mead, N. J. 
Goode Fed. 442 (C. C. A. 6th 52 Oscanvan Arms Co 103 U. 8 
97) 261 (1880) 
43 Cleveland & Western Coal Co. v 53 Slocum v. Insurance Co.,. 228 U. 8 
n Island Coal Co., 297 Fed 60 (C. C. | 364 (1913 -» 7 
A &th 1924 Steel v. Holland, 3 F - - - — Ls ie ——~ 
776 (C. C. A. 9th, 1925) 
Wilson Haley Live Stock Co., 
S. 39 (1894) e 
$5 Beuttel v. Magone, 157 U. S. 154 
1895 American Merchant Marine v 
Letton, 9 F. (2d) 799 (C. C. A. 2d, 1926) 
16 W. A. Hover & Co. v. Denver & 
Rio Grande R. R. Co., 17 F. (2d) 881) 


Cc. C. A. 8th, 1927) 
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EXCHANGE 
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Specialists in 


William C 
1060 Broad Street 


“Concealed Asset” Reports; Insurance 
Claim and Moral Hazard Investigations ANYWHERE. 


Service System, Inc. 


Fay, President 
Newark, N. J. 


Mitchell 2-2733 
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Supreme Court Examiners 
Master In Chancery 


Notaries Public 








THE RECORD NEVER FORGETS” 


Court Stenographers 


Donegan, Slavin & Kabot | 
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24 COMMERCE 8T. 
NEWARK, N. J. 
MArket 2-2535 





BY 


A Company that specializes solely in the examination and 
insuring of titles to real estate 


LAWYERS TITLE GUARANTY 
COMPANY OF NEW JERSEY 


ORGANIZED 1927 


7 NELSON PLACE NEWARK, N. J. 
Opposite Essex County Hall of Records 
Tel. Mitchell 2-7875 


Insures titles to real estate In any part of 
Northern New Jersey 
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